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QUESTION PRESENTED. 

The question presented in the instant cause is whether 
the United States District Court properly may issue an 
injunction against investigators, agents and attorneys of a 
Congressional Investigating Committee to restrain them 
from inquiry, demands and molestation with respect to 
private affairs of the plaintiffs, such as relating the iden¬ 
tity of quantity purchasers of books, pamphlets and other 
literature. 
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IN THE 


United States Conzt of Appeals 

For the District of Columbia Circuit. 


No. 10,754 


Committee for Constitutional Government, Inc. 
and Edward A. Rumely, Appellants, 


v. 

Louis Little, William T. Hollo ran, William F. McCarthy, 
and Walter F. Connell, Appellees. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTION. 

Jurisdiction is conferred by Title 28, Section 1291, of the 
United States Code. 

STATEMENT OF THE CASE. 

The appellant, Committee for Constitutional Govern¬ 
ment, Inc., with main offices at 205 East 42nd Street, New 
York, New York, is a non-profit body corporate incorpo¬ 
rated under the laws of the District of Columbia in 1941. 
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Appellant, Edward A. Rumely, is the Executive Secretary 
of the aforesaid Committee for Constitutional Government. 
(App. 2.) 

The appellees, Louis Little, William T. Holloran, William 
F. McCarthy, and Walter F. Connell, are agents, investi¬ 
gators, and employees of the House of Representatives 
Select Committee on Lobbying Activities. 

The cause of action arose from a visit on or about May 8, 
1950, of the aforesaid appellees to the office of the Com¬ 
mittee for Constitutional Government with an oral demand 
for some sundry twenty-six (26) items relating to records, 
papers, accounts, and correspondence (App. 4). At the 
same time one of the aforesaid appellees exhibited to a 
member of the staff of the appellant, Committee for Con¬ 
stitutional Government, a subpoena for the items requested 
(App. 6). However, under a rather novel procedure the 
subpoena was not served. Appellees were afforded for a 
period of ten days or more the opportunity of going 
through all the files of the Committee, of making a minute 
survey, and of making copies of divers items which were of 
interest to the investigators (App. 7). However, the ap¬ 
pellants, through appellant, Edward A. Rumely, refused 
to disclose to the investigators the identity of quantity 
purchasers of the Committee’s books, pamphlets, and lit¬ 
erature (App. 7, 8) on the grounds that so to do would 
abridge the rights of the appellants as to freedom of the 
press under the First Amendment to the Constitution and 
would constitute an unreasonable search and seizure under 
the Fourth Amendment. Also, it is the position of the ap¬ 
pellants that to make disclosure as demanded would bring 
about the revelation of valuable trade secrets constituting 
private property of the appellant, Committee for Con¬ 
stitutional Government. 

The appellant, Committee for Constitutional Govern¬ 
ment, carries on an extensive publishing business approxi¬ 
mating $500,000 a year, and probably will amount during the 
course of the year, 1950, to a sum in excess of $500,000—that 
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such activity represents more than 40 per cent of the entire 
business of the Committee. 

On the day following the filing of the complaint the ap¬ 
pellants filed a motion for an injunction pendente lite on 
the authority of Hearst v. Bloch, 66 App. D. C. 313, and 
Stratum v. Western Union Telegraph Company, 3 United 
States Law T Week, which cases will be discussed at length 
under the title of argument. 

Thereafter, the appellees filed an opposition to the motion 
for injunction pendente lite asserting among other things 
that the case was moot, and that the subpoena of the com¬ 
mittee had been issued and served (App. 13). Thereafter, 
the appellees filed a motion to dismiss (App. 29). The 
motion came on for hearing before the trial Court, and on 
June 22 the complaint was ordered dismissed (App. 31). 
The reasons for the dismissal are set forth in the oral 
opinion of the trial Judge (App. 41-46). 

SUMMARY OF ARGUMENT 

1. This Honorable Court has held that an injunction 
properly may issue against the agents of a Congressional 
investigating c ommit tee. 

2. The harassment of the appellants continued indirectly 
by reason of questionnaires addressed to 166 corporations 
seeking information as to expenditures made with the ap¬ 
pellant, Committee for Constitutional Government, Inc. 

3. The subpoena that was served on appellant Rumely 
was invalid in that it issued on the sole authority of the 
chairman of the investigating committee without the con¬ 
sent or authority of the committee itself. 

ARGUMENT. 

The authority for complaint seeking to restrain the 
agents, investigators, and employees of the Select Com¬ 
mittee on Lobbying Activities from molesting, harassing, 
and interfering with the appellants is contained in the case 


4 


of Hearst v. Black, 87 F.(2d) 68, 66 App. D. C. 313. In that 
case then Associate Justice Groner, speaking for himself, 
as well as the present Chief Judge of this Honorable Court 
and Justices Robb and Van Orsdel, held specifically that 
while a Congressional committee itself might not be re¬ 
strained or enjoined, the procedure was entirely proper 
with respect to the agents of such a committee. His par¬ 
ticular language is as follows: 

“And so we think the law is settled that, if appellant 
were before the Senate Committee as a witness and 
were questioned as to matters unrelated to the legisla¬ 
tive business in hand, as his bill alleges is true of the 
messages in question, he would be entitled to refuse 
to answer; and if, for his supposed contumacy, he were 
imprisoned, he could secure his release on habeas cor¬ 
pus. And so, also, if a Senate Committee were to at¬ 
tempt to force a telegraph company to produce tele¬ 
grams not pertinent to the matters the committee was 
created to investigate, the company could be restrained 
at the instance of the sender of the telegram, for as 
the Supreme Court said in McGrain v. Daugherty, 273 
U. S. 135, 47 S. Ct. 319, 71 L. Ed. 580, 50 A. L. R. 1, the 
decisions in Kilbourn v Thompson , 103 U. S. 168, 26 
L. Ed. 377, and Marshall v. Gordon, 243 U. S. 521, 
37 S. Ct. 448, 61 L. Ed. 881, L. R. A. 1917F, 279, Ann. 
Cas. 1918B, 371, point, in such circumstances, to ad¬ 
missible measures of relief. We are, therefore, of 
opinion that the court below was right in assuming 
jurisdiction as to the commission, and if the bill had 
been filed while 'the trespass was in process it would 
have been the duty of the lower court by order on the 
commission or the telegraph companies or the agents 
of the committee to enjoin the acts complained of.” 

Here we have a case decided by this Honorable Court 
which counsel for the appellants respectfully suggest not 
only was pertinent to the issues framed by the complaint, 
but was absolutely binding and controlling on the trial 
Court unless such decision and opinion were overruled or 
modified in some way by some subsequent decision of either 



this Court or the United States Supreme Court. It is re¬ 
spectfully submitted that it was the plain duty of the trial 
Court in the premises to have followed the Hearst case 
without question. 

The facts in the Hearst case are interesting. The 
Black Committee of the Senate had served a subpoena on 
the Western Union Telegraph Company demanding copies 
of all telegrams received or sent by William Randolph 
Hearst, the then publisher of the Washington Herald. 
When the Western Union Telegraph Company gave some 
evidence of demurring insofar as compliance was con¬ 
cerned, the Black Committee prevailed upon the Communi¬ 
cations Commission which had authority to check all such 
messages, to go into the files of the Western Union, and 
make copies of the telegrams requested. This was done; 
and the copies were turned over to the Black Committee. 
Hearst filed an equity action seeking to enjoin the Com¬ 
munications Commission, as well as the Black Committee 
from further efforts in the matter of obtaining such tele¬ 
grams or making them public, in any wise. The trial court 
dismissed the complaint. 

Judge Groner in a masterly opinion correctly held (1) 
that the injunction sought against the Communications 
Commission properly was refused because the matter was 
moot as the material sought by the Black Committee al¬ 
ready had been obtained, and there was no threat of fur¬ 
ther encroachment; (2) that the courts have no right what¬ 
soever to enjoin a committee of Congress since such pro¬ 
cedure on the part of the Court would constitute an en¬ 
croachment upon the legislative branch which was not 
permissible; and (3) that restraint as against the agents 
was permissible as would be the case as against the Com¬ 
munications Commission if the trespasses still had been 
in progress. 

That the encroachments still were in progress may be 
seen by reference to the proceedings before the trial judge 
at the time of the dismissal of the complaint At these 
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proceedings counsel for the appellants stated that a ques¬ 
tionnaire had been sent to 166 different American corpora¬ 
tions requiring among other things the disclosure of ex¬ 
penditures made with the Committee for Constitutional 
Government 

The Congressional Record for the month of June shows 
that virtually every day there was more or less discussion 
on the floor of the House of Representatives with respect 
to the propriety of these questionnaires addressed to 166 
corporations. 

Finally, on the assumption that this court judicially will 
notice the proceedings of the Congress as shown in the 
Congressional Record, it is interesting to note that in the 
opinion of some members of the House, as reflected in the 
debates that took place from day to day during the greater 
part of June, that there was serious question as to the 
validity of the subpoena that actually was served on Dr. 
Rumely because of the fact that apparently it had been 
issued on the sole authority of the chairman without con¬ 
sultation, without consent, or authority of the committee 
as a whole. On June 20, Representative Clarence Brown 
of Ohio on the floor of the House cited as authority for 
his stand in the matter the position of the House Parlia¬ 
mentarian : 

“Mr. Brown of Ohio: Then I wish to cia^l special 
attention to the last sentence in the resolution, which 
reads: 

* Subpenas may be issued under the signature of 
the chairman of the committee or any member of 
the committee designated by him, and may be 
served by any person designated by such chairman 
or member. * 

“These provisions and these sentences I have read 
to you are identical with those that are usually in¬ 
cluded in every resolution setting up a special commit¬ 
tee upon which subpena power is conferred. The lan¬ 
guage is identical with that which was included in the 
resolution which established the Select House Commit- 


tee for the Investigation of Lobbying Activities, over 
which there has been considerable discussion as to 
the nse of the subpena power or the attempted use of 
the subpena power by the chairman of that committee 
without consultation with, or the knowledge or consent 
of the full committee. 

t 1 Before I took the floor to bring to your attention 
this matter, as contained in this resolution, which is 
identical language with that contained in the resolution 
setting up the lobbying committee, and identical with 
the language used in the establishment of other special 
committees, I conferred with the Parliamentarian of 
this House, who advised me that this language I have 
quoted does not confer upon the chairman of this spec¬ 
ial committee the power to issue subpenas except by 
and with the consent and authority of the majority of 
the committee, and that the consent and power of the 
committee can be conferred upon the chairman to issue 
subpenas only by action of a majority of the committee, 
spread upon the minutes or records of the committee. 

“So I want to make it very clear to those of you 
who have questioned me about this matter that the 
chairman of this special committee, like the chairman 
of every other special committee which has been con¬ 
stituted by similar resolutions containing the same 
language, can act only in an administrative capacity- 
in the issuance of subpenas and the signing of sub¬ 
penas, and not then unless full and complete authority 
to issue such subpenas has first been conferred by the 
full committee through actions spread upon the minutes 
and the records of the committee. 

“I hope this statement will for all time fix just what 
authority is conferred on special committees by the 
adoption of resolutions such as that which I have just 
mentioned. 

“I have brought up this matter because there were 
a number of Members of this House* who informed me 
they would not vote for this resolution, or for any other 
such resolution, if it would give any arbitrary power to 
one Member of the House to issue subpenas without 
consultation with or the authority of the full member¬ 
ship of his committee. I hope we have clarified the 
situation to the satisfaction of all Members of the 
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House, and that they can all now support this resolu¬ 
tion, with that understanding, and with my word as a 
Member of this House as to the statements which have 
just been made to me by the Parliamentarian as to 
what the parliamentary rules are in connection with 
language of this type appearing in resolutions creat¬ 
ing select or special committees.” 


Finally, the Reorganization Act of 1946 provides as 
follows: 


“COMMITTEE POWEBS 


“Sec. 134. (a) Each standing committee of the 

Senate, including any subcommittee of any such com¬ 
mittee, is authorized to hold such hearings, to sit and 
act at such times and places during the sessions, re¬ 
cesses, and adjourned periods of the Senate, to require 
by subpena or otherwise the attendance of such wit¬ 
nesses and the production of such correspondence, 
books, papers, and documents, to take such testimony 
and to make such expenditures (not in excess of $10,000 
for each committee during any Congress) as it deems 
advisable. ’ ’ Rules and Manual United States House 
of Representatives 1949, page 492. 


Thus, it would appear that the important standing com¬ 
mittees of the House may issue subpoenas on the authority 
of the committees themselves and not on the authority of 
the chairman thereof. Impliedly, it would seem to follow 
that a power apparently denied the chairmen of standing 
committees hardly would be considered as having been 
given a chairman of a select committee. 

In the case of Strawn v. Western Union Telegraph Com¬ 
pany, 3 United States Law Week, a subpoena had been is¬ 
sued by the Black Committee against the telegraph com¬ 
pany requiring production of copies of all telegrams re¬ 
ceived or sent by Silas Strawn of the Chicago law firm of 
Winston, Strawn, and Shaw. Strawn filed an equity action 
in the United States District Court for the District of 
Columbia seeking an injunction against such disclosure. 
The late Chief Justice Wheat granted such an injunction on 
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the ground that it was an undue invasion of the privacy of 
an individual. The case never was appealed. 

There is no doubt but that it has been the disposition of 
the United States Supreme Court to widen and strengthen 
the investigative powers of the Congress. The most im¬ 
portant recent decision is the Oklahoma Press Publishing 
Company v. Walling, 327 U. S. 186, wherein the Court went 
very far in upholding the investigative powers of Congress. 
However, it did not go so far as to wipe out the principle 
established in Kilbourn v. Thompson, 103 U. S. 168, that 
there are limitations on the power of Congress to investi¬ 
gate, and that there are matters and things concerning 
which Congress has not even the right to legislate. In the 
instant case it is the view of appellants that the identity of 
quantity purchasers of its books and literature is not a 
matter for a Congressional concern, and that the appellants 
have the right to be protected by the courts from encroach¬ 
ments on the part of Congress into this field. 

Manifestly, the identity of quantity purchasers of books 
could have no bearing on an inquiry into lobbying activities. 
The purview of the committee’s authority is contained in 
the resolution authorizing the appointment of the investi¬ 
gating committee (App. 2, 3). While it is true that the 
publications of the Committee for Constitutional Govern¬ 
ment probably were designed to influence public opinion, 
this still falls far short of anything in the nature of a 
lobbying activity. If everyone seeking to influence public 
opinion is to be classed as a lobbyist, then registration 
would be required of the occupant of every pulpit in Ameri¬ 
ca, of every editorial writer in the country, and probably 
of every Washington correspondent. Lobbying has a defi¬ 
nite meaning of its own and the influencing of public opin¬ 
ion does not fall into that category. 
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CONCLUSION. 

On the basis of the foregoing it is respectfully submitted 
that the judgment of the lower court be reversed. 

Neil Burkinshaw, 

Daniel B. Maher, 

Dennis Collins, 

930 Shoreham Building, 
Washington 5, D. C., 

Attorneys for Appellants. 
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23 Filed May 25 1950 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding an Equity Court 
No. 

In Equity 2300-’50 

Committee for Constitutional Government and Edward 
A. Rumely, 205 East 42nd Street, New York, New 
York, Plaintiffs, 

v. 

Louis Little, William T. Holloran, William F. McCar¬ 
thy, and Walter F. Connell, representing the Select 
Committee on Lobbying Activities, Caucus Room, Old 
House Office Building, Washington, D. C., Defendants. 

Complaint for an Injunction. 

The plaintiffs, by their attorneys, Neil Burkinshaw, Dan¬ 
iel B. Maher, and Dennis Collins, respectfully represents: 

1. That the plaintiff, the Committee for Constitutional 
Government, is a body corporate organized under the laws 
of the District of Columbia in 1941 and having its principal 
offices at 205 East 42nd Street, New York, New York. 

2. That the plaintiff, Edward A. Rumely, is a citizen of 
the United States and a resident of the City of New York, 
living at 2 East 86th Street, and engaged as an Executive 
Secretary of the Committee for Constitutional Government 
with offices at 205 East 42nd Street, New York City. 

3. The defendants are Louis Little, William T. Holloran, 
William F. McCarthy, and Walter F. Connell, all residents 
of the District of Columbia, and agents, servants, and em¬ 
ployees of the United States House of Representatives 
Select Committee on Lobbying Activities with business 
headquarters in the Caucus Room of the Old House Office 

Building. On August 12,1949, the House of Repre- 

24 sentatives enacted a resolution authorizing the 


Speaker to appoint a Select Committee of seven on 
Lobbying Activities; the resolution passed by the House 
invested said Committee with routine power and authority 
in the conduct of study and investigation, and specifically 
directed such Select Committee to: 

“* * * conduct a study and investigation of (1) all 
lobbying activities intended to influence, encourage, pro¬ 
mote, or retard legislation; and (2) all activities of agen¬ 
cies of the Federal Government intended to influence, en¬ 
courage, promote, or retard legislation.” 

* • • • 

4. The aforesaid Committee for Constitutional Govern¬ 
ment was incorporated in 1941 in the District of Columbia 
as an educational and non-profit corporation for the follow¬ 
ing purposes: 

(a) To uphold constitutional government and the system 
of free enterprise, with equal opportunity for all, which 
the Constitution established, by non-partisan educational 
efforts reaching citizens throughout the United States re¬ 
gardless of their political affiliations. 

(b) In pursuance of and not in limitation of the general 
powers conferred by law, and the objects and purposes 
herein set forth, it is expressly provided that this Corpora¬ 
tion shall also have the following powers: 

(c) To do all such acts as are necessary or convenient 
to attain the objects and purposes herein set forth, to the 
same extent and as fully as any natural person could or 
might do, and as are not forbidden by law or by this cer¬ 
tificate of incorporation or by the by-laws of this corpora¬ 
tion. 

(d) To purchase, lease, hold, receive by gift, devise or 
bequest, sell, borrow, mortgage, or otherwise acquire or 
dispose of such real or personal property as may be neces¬ 
sary to the purposes of this corporation. 

(e) This is an educational, non-profit, eleemosynary cor¬ 
poration. No member or trustee shall ever derive any in¬ 
come or profit from its operations, other than compensa- 
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tion for services rendred. It is intended that the corpora¬ 
tion shall be conducted so as to be entitled to receive any 
and all tax benefits or exemptions federal or state, which 
from time to time may by law be granted to educational 
eleemosynary corporations, or to persons, firms or corpo¬ 
rations making contributions, gifts or bequests thereto. 

(f) To have office and promote and carry on its objects 
and purposes, within or without the District of Columbia, 
and in the states, territories or colonies of the United 
States and in foreign countries. 

(g) To have all powers that may be conferred upon cor¬ 
porations formed under Title 5, Chapter 5 of the Code of 

the District of Columbia. 

25 5. Among the principal activities of the Commit¬ 

tee for Constitutional Government are the prepara¬ 
tion, publication, dissemination, and sale of sundry books, 
pamphlets, and other publications intended to promote the 
general purposes of the Committee; that at the present 
time the sales of these books by the Committee approxi¬ 
mate Fifty Thousand ($50,000.00) Dollars per month and 
probably will exceed Five Hundred Thousand ($500,000.00) 
Dollars by the end of the year; that the funds derived from 
the sale of such books and other literature comprise ap¬ 
proximately more than half of the income of the Commit¬ 
tee. 

6. That on, to wit, May 8, 1950, the defendants, Louis 
Little, William T. Holloran, William F. McCarthy, and 
Walter F. Connell, and each of them, appeared personally 
at the offices of the Committee for Constitutional Govern¬ 
ment and sought and obtained an interview with plaintiff, 
Edward A. Rumely, Executive Secretary of such Commit¬ 
tee, and orally made demand upon said Rumely for the 
following books, records, and papers.: 

1. Copy of Certificate of Incorporation; 

2. Copy of annual report to contributors to the Commit¬ 
tee; 

3. Copies of minutes of meetings; 
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4. Gross receipts of each calendar or fiscal year; 

5. Names and addresses of all persons from whom $500 
or more has been received as contributions; amount, and 
date of such receipts; 

6. Financial records as to transactions and names of 
purchasers, and amount of literature sent, identification of 
literature by name, etc.; both literature bought and sold, 
and receipts from such sales; 

7. Records showing the sources of revenue—accounting 
records; copy of audited statement; 

8. Data concerning any printing done outside of the 
Committee office for which contributors pay; 

9. Copy of all publications of the Committee; records of 
the numbers that have been distributed of each; list of 
names and addresses of any persons or institutions receiv¬ 
ing an amount of 100 or more copies of any given publica¬ 
tion; title of the book or piece of literature, and number 
of copies distributed; 

10. Records of correspondence that would show how 
Committee publications are selected; 

11. How much Committee pays for syndication of Ralph 
W. Gwinn’s newspaper column; 

26 12. Names of any organizations that submit ma¬ 

terial to the Committee to be printed in the name of 
the Committee—for instance, the real estate board—any 
correspondence with such; 

13. Committee mailing lists—the source of names—how 
developed, lawyers ’ lists; 

14. Correspondence relating to assistance given to Con¬ 
gressmen—helping them prepare material, etc.; 

15. Lists of those invited to luncheons or dinners in 
Washington—Congressmen or Senators, etc.; 

16. Any correspondence with Congressmen and Senators 
since 1947; 

17. How Committee material gets into the press—news¬ 
papers, magazines, etc., how we spread our philosophy; 
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18. Has Committee used the Congressional frank? If so, 
a list of those Congressmen and Senators whose franks 
have been used—or any lists Committee mails them to— 
Committee’s or anyone else’s; 

19. What pieces went out under such franks—titles. 
Where this material is packed and mailed from; the num¬ 
ber of pieces; 

20. Correspondence with writers or columnists or book 
publishers; 

21. Any memos dealing with devices or ideas for obtain¬ 
ing new contributions or increased gifts; 

22. Any correspondence or material given to Congres¬ 
sional committees—or any other organizations Committee 
is dealing with, for example, General Motors ; 

23. Would like to have their auditors make a casual sur- 
vey of the Committee books; 

24. What connection between America’s Future and the 
Committee ? 

25. Lists of trustees, officers; and 

26. Who distributed the Henry Ford piece? How were 
expenses allocated? 

7. At the time of the demands aforesaid no subpoena of 
the House Select Committee on Lobbying Activities was 
served or shown the aforesaid Edward A. Rumely, but he 
is informed and accordingly believes that such a subpoena 
demanding the items set forth in the preceding paragraph 
was in the possession of defendant, Louis Little, and ex¬ 
hibited to at least one member of the staff of the Commit¬ 
tee for Constitutional Government. Plaintiff, Edward A. 
Rumely, promptly acquiesced in the demand for the in¬ 
formation set forth in paragraph 6, but took under advise¬ 
ment at that time the question of weather to provide the 
agents of the House Committee with the information 
27 sought in Items 6 and 9 of the demands in paragraph 
6; that is to say, information with respect to the 
identity of the persons or institutions ordering or pur¬ 
chasing books or literature of the Committee for Constitu¬ 
tional Government in quantities of 100 or more. 
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8. Thereafter the defendants aforesaid, with others 
whose identity to your plaintiffs is at present unknown, 
spent approximately ten days in the offices of the plaintiff, 
Committee for Constitutional Government, there examin¬ 
ing reports, accounts, correspondence, and sundry papers 
of all descriptions, the only material at that time being 
withheld being that relating to the identity of the pur¬ 
chasers of books or literature in quantities of 100 or more; 
further, the agents of the House Committee were given 
copies of every type of publication issued by the Commit¬ 
tee, together with complete access to the accounts of the 
Committee, showing a detailed recital of all funds received 
from any source whatever, together with information as 
to how every dollar of such fund was spent. 

9. With respect to the demand for the identity of pur¬ 
chasers of books or literature in quantities of 100 or more, 
plaintiff Rumely corresponded with members of his Board 
of Trustees and called a meeting of the Executive Commit¬ 
tee of said Board of Trustees on Wednesday, May 24, at 
which time he was authorized and directed by such Execu¬ 
tive Committee to continue resistance to the demand afore¬ 
said and to take such steps as he might be advised by coun¬ 
sel with a veiw to protecting such information; that the 
Honorable Frank E. Gannett, newspaper publisher of 
Rochester, New York, and a member of the Board of Trus¬ 
tees of the Committee, wrote to plaintiff Rumely as fol¬ 
lows: 

“I agree with you that the Buchanan Committee has 
gone far out of bounds in considering the Committee’s sale 
of books as coming under the lobbying act. I don’t think 
they have any right to demand the names of purchasers of 
the books, and I hope our Committee stands firm in refus¬ 
ing to give out such information. I believe the Constitu¬ 
tion protects the right to privacy in such matters. ’ ’ 

10. Your plaintiffs have been advised and informed and 
accordingly believe and aver that the compulsory disclosure 
by the Committee for Constitutional Government of the 
identity of those persons or institutions purchasing books 
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or literature of the Committee is violative of the 
28 First and Fourth Amendments to the Constitution 
of the United States, and that such compulsory dis¬ 
closure would abridge the freedom of the press, the right 
of free speech, the right to petition for grievances, and 
would constitute an unreasonable search and seizure. 

11. That the identity of those persons or institutions 
purchasing books or literature of the plaintiff, Committee 
for Constitutional Government, is not pertinent, relevant, 
or material to the aims, purposes, and authority of the 
House Committee as specifically set forth in the resolution 
recited in paragraph 3; that the identity of these pur¬ 
chasers can have no conceivable or pertinent bearing on 
any inquiry confined by the terms of its resolution to lobby¬ 
ing activities. 

12. That the identity of the purchasers of the books and 
literature in quantity is a valuable trade asset of the Com¬ 
mittee for Constitutional Government, and its disclosure to 
competitors of the Committee in the publishing field, as 
well as to the public at large, would constitute an irrepar¬ 
able injury to the business and good will of the Committee, 
which injury may be averted only by the interposition of 
a court of equity; that as an instance of the irreparable 
harm and injury done the business of the Committee by 
even reports and rumors of the projected action on the 
part of the House Committee with respect to compelling 
disclosure of the identity of purchasers one order for a 
thousand copies of one of the Committee’s publication al¬ 
ready has been cut to fifty copies. 

13. That Congress is without authority under the Con¬ 
stitution of the United States to regulate, interfere with, 
restrain, restrict, censor or inquire into the conduct of the 
business of the press. 

14. That a list containing the identity of purchasers in 
quantity of books and publications of the Committee is a 
valuable trade property of the plaintiff Committee and is 
entitled to protection for unreasonable search and seizure 
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under the terms of the Fourth Amendment to the Constitu¬ 
tion of the United States. 

15. That the attempt on the part of the agents of the 
House Committee to obtain the information with respect to 
purchasers of books and literature of the Committee 
29 for publishing information constitutes an encroach¬ 
ment on the plaintiffs of their rights guaranteed un¬ 
der the First Amendment to the Constitution of the United 
States in that such efforts interfere with the freedom of the 
press in a field in which Congress under the Constitution is 
powerless to legislate. 

Wherefore, the premises considered, your plaintiffs re¬ 
spectfully pray: 

1. That writs of subpoena be issued directed to each of 
the defendants herein commanding them to appear and 
make answer hereto, answer under oath being hereby ex¬ 
pressly waived. 

2. That this Court issue an injunction pendente lite re¬ 
straining the defendants, and each of them, either collec¬ 
tively or individually from compelling disclosure of the 
information sought with respect to the identity of pur¬ 
chasers of books or literature of the Committee in quanti¬ 
ties of 100 or more, or further interfering with, molesting, 
or harrassing the plaintiffs with respect to such demand, 
or from disclosing or making public in any way any infor¬ 
mation with respect to purchasers that the defendants, and 
each of them, might have obtained by examination of the 
books, records, and papers of the plaintiff Committee. 

3. That this Court order and instruct the plaintiff, Com¬ 
mittee for Constitutional Government, to deny compliance 
with any demand or subpoena of either the defendants 
agents of the Committee or of the House Committee itself. 

4. That after final hearing a writ of injunction be issued 
perpetually enjoining the defendants, and each of them, 
from doing any or all of the things hereinbefore set out in 
subparagraphs 2 and 3, both inclusive, of this prayer. 
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5. That a rule issue to the defendants, and each of them, 
requiring them, and each of them, to appear at the time 
fixed therein and show cause, if any they have, why they, 
and each of them, should not be restrained and enjoined, 
as prayed aforesaid, pending the final hearing in this cause. 

6. That the plaintiff may have such other and further 
relief as the case may require and as the Court may con¬ 
sider equitable and proper. 

Committee for Constitutional 
Government, Inc., 

By Edward A. Rumely, 
Executive Secretary. 

30 Edward A. Rumely, 

Individually. 

Neil Burkinshaw 
Daniel B. Maher 
Dennis Collins 
930 Shoreham Building 
Attorneys for Plaintiffs 

• ••**••••• 

31 Filed May 25 1950 

Affidavit of Edward A. Rumely 

Edward A. Rumely, being first duly sworn, deposes and 
says that he is a citizen of the United States, a resident of 
New York City, at #2 East 86th Street, and Executive Sec¬ 
retary of the Committee for Constitutional Government, 
a body corporate organized under the laws of the District 
of Columbia and having its principal offices at 205 East 
42nd Street, that he has carefully read the matters and 
things set forth in the annexed copy and that the facts 
therein recited are, to his knowledge, true; that he, per¬ 
sonally, interviewed the defendant agents of the House of 
Representatives Select Committee on Lobbying Activities; 
that he made accessible to such agents all information re¬ 
quested in paragraphs G 1 ^ 26 of the complaint, with the ex- 
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ception of data revealing the identity of purchasers of the 
books or literature of the Committee, in quantities of 100 
or more; that he has consulted with the Executive 
32 Committee of his Board of Trustees and with indi¬ 
vidual trustees by telephone and by mail; also, that 
he has consulted counsel with respect to his rights and 
duties in the premises; that with respect to the imminent 
danger of damage to the business of the Committee for 
Constitutional Government he avers the fact to be that 
since the defendant agents first approached the Committee 
for Constitutional Government with respect to the infor¬ 
mation sought, there has been in particular one instance 
where a proposed order of 1,000 books, published by the 
Committee, has been reduced to 50, simply because of 
rumors and reports that the affairs of the Committee were 
to be investigated, and among other things information 
sought with respect to purchasers in large quantities, that 
the proposed purchaser in this case reduced the order from 
1,000 to 50 because of the fear of having the name of that 
organization involved in a lobby activity investigation; that 
your affiant is satisfied that as the facts become better 
known as to the intentions of the House Committee in con¬ 
nection with the disclosure of the identity of purchasers, 
the publishing business of the Committee for Constitutional 
Government will be more and more impaired; that in all, 
your affiant is acutely aware of the aversion of reputable, 
responsible institutions and organizations of sundry kinds 
and descriptions of being linked with a lobbying investiga¬ 
tion. 

Edward A. Rtjmely. 

Subscribed and sworn to before me, this 25th day of May, 
1950. 

Genevieve M. Foreman, 

(Seal) Notary Public. 

• ••••••••• 
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33 Filed May 26 1950 

Motion for Preliminary Injunction 

Come now the plaintiffs, Committee for Constitutional 
Government and Edward A. Rumely, and move the Court 
to issue an order directed to the defendants, Louis Little, 
William T. Holloran, William F. McCarthy, and Walter F. 
Connell, restraining and enjoining, pendente lite, all and 
each of them, as well as their employees, agents, and serv¬ 
ants, from molesting, harrassing, or interfering with the 
plaintiffs with respect to an endeavor to elicit from said 
plaintiffs information, as well as books, records, and pa¬ 
pers, dealing with the identity of purchasers of books or 
literature sold in quantities of 100 or more by the Commit¬ 
tee for Constitutional Government, all for the reasons set 
forth in the bill of complaint herein. 

Neil Burkinshaw 
Daniel B. Maher 
Dennis Collins 
Attorneys for Plaintiffs 
930 Shoreham Building 


34 Points and Authorities in Support of Motion 

1. The United States Circuit Court of Appeals for the 
District of Columbia specifically has held that this Honor¬ 
able Court has the authority to restrain agents of a Con¬ 
gressional Committee seeking to obtain records extraneous 
or irrelevant to the purview of the authority contained in 
the resolution authorizing the investigation. 

2. This Honorable Court, speaking through the late Chief 
Justice Wheat, in 1936 held that this Court had the author¬ 
ity to restrain the Western Union Telegraph Company of 
this city from complying with a Senate subpoena demand¬ 
ing production of private telegrams either sent or received 
by Silas Strawn of the Chicago law firm of Winston, 
Strawn, and Shaw. 
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3. The courts will indulge the presumption that Congress 
itself will see to it that rights guaranteed by the Constitu¬ 
tion are protected. 66 App. D. C. 313. 

Neil Burkinshaw 
Attorney for Plaintiffs 

*••*#••••• 

35 Filed Jun 6 1950 

Memorandum of Defendants in Opposition to Plaintiffs’ 
Motion for Preliminary Injunction 

Facts 

The following facts appear from the allegations of the 
complaint and the affidavit of Benedict F. Fitzgerald filed 
in support of this memorandum. Plaintiff Committee for 
Constitutional Government is a non-profit corporation or¬ 
ganized under the laws of the District of Columbia with the 
stated purpose: 

“To uphold constitutional government and the system of 
free enterprise, with equal opportunity for all, which the 
Constitution established, by non-partisan educational ef¬ 
forts reaching citizens throughout the United States re¬ 
gardless of their political affiliations.” 

Plaintiff Rumely is a resident of New York City and is 
Executive Secretary of the Committee for Constitutional 
Government. 

36 On August 12, 1949, the House of Representatives 
enacted H. Res. 298, 81st Cong, (a copy of which is 

filed as an appendix to this memorandum) creating a Select 
Committee on Lobbying Activities composed of seven mem¬ 
bers of the House to be appointed by the Speaker. Said 
resolution authorized and directed the Select Committee to 
“conduct a study and investigation of (1) all lobbying 
activities intended to influence, encourage, promote, or re¬ 
tard legislation;” to hold hearings, and to require the at¬ 
tendance of witnesses and the production of such books, 
papers and documents as it deems necessary. The resolu- 
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tion provided that subpoenas might be issued under the 
signature of the Chairman of the Committee and might be 
served hv any person designated by such Chairman. By 
the resolution the Select Committee was directed to submit 
to the House its final report on the results of its study and 
investigation, together with such recommendations as it 
may deem advisable, prior to the close of the present Con¬ 
gress. 

All of the defendants are agents and employees of the 
House Select Committee on Lobbying Activities. On May 
8,1950, they made demand on plaintiff Rumely for the pro¬ 
duction of various categories of the books and records of 
the plaintiff Committee for Constitutional Government. 
Plaintiff Rumely voluntarily made available to defendants 
all of the books and records of the Committee for Consti¬ 
tutional Government demanded except information as to 
the identity of persons or institutions ordering or purchas¬ 
ing books or literature of the Committee for Constitutional 
Government in quantities of 100 or more. On May 24,1950, 
plaintiff Rumely was directed by the Executive Committee 
of the Board of Trustees of the Committee for Constitu¬ 
tional Government to continue to resist the demand of de¬ 
fendants for the production of records identifying persons 
purchasing books of the Committee in quantities of 100 or 
more. 

37 On May 26, 1950, the House Lobbying Committee 
issued a press release stating that the Committee 
for Constitutional Government was being subpoenaed “to 
produce records showing who the financial backers . . . 
are.” This press release sets forth considerable informa¬ 
tion as to the activities of plaintiffs. A copy of the press 
release is attached to the affidavit of Mr. Fitzgerald filed 
in support of this memorandum. On the same day, May 26, 
at 5:00 p.m., Mr. Fitzgerald, an attorney on the staff of the 
House Committee, made personal service of a Committee 
subpoena on plaintiff Rumely commanding him to appear 
before the House Committee on June 6, 1950, and bring 
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with him such records of the Committee for Constitutional 
Government as indicate (1) the name and address of each 
person from whom more than $1,000 had been received by 
the Committee for Constitutional Government between Jan¬ 
uary 1, 1947, and May 1, 1950, for any purpose, including 
the sale of books and pamphlets; and (2) the amount, date 
and purpose of each payment by each such person. A copy 
of the subpoena is attached to the affidavits of Mr. Fitz¬ 
gerald. 

The complaint alleges that the identity of the purchasers 
of literature of the Committee for Constitutional Govern¬ 
ment is not relevant to the purposes and authority of the 
House Committee on Lobbying Activities; that the identity 
of such purchasers is a valuable trade asset of the Com¬ 
mittee for Constitutional Government and its disclosure 
would constitute an irreparable injury to its business and 
good will; and that the compulsory disclosure of the iden¬ 
tity of such purchasers is an unconstitutional abridgment 
of freedom of speech and of press under the First Amend¬ 
ment of the Constitution and would constitute an unreason¬ 
able search and seizure in violation of the Fourth Amend¬ 
ment. 

38 The motion for a preliminary injunction served on 
the defendants on May 31,1950, seeks to restrain the 
defendants from “molesting, harassing, or interfering” 
with plaintiffs in an endeavor to elicit from plaintiffs in¬ 
formation and books and records as to the identity of pur¬ 
chasers of literature of the Committee for Constitutional 
Government in quantities of 100 or more. 

7. The Complaint Fails to State a Case for Injunctive 
Relief Against Defendant. 

Defendants, as agents of the House Committee on Lobby¬ 
ing, are not shown to have any power or authority to com¬ 
pel plaintiffs to produce the records in question, or to im¬ 
pose any sanctions for plaintiffs’ refusal to produce the 
records voluntarily. Insofar as defendants are concerned, 
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the damage which plaintiffs profess to fear at their hands 
can readily be averted, as it so far has been, by plaintiffs’ 
declining to comply with defendants’ request for the rec¬ 
ords. A situation of that sort presents no occasion for in¬ 
junctive relief. Employers Group of Motor Freight Car¬ 
riers v. National War Labor Board, 143 F. 2d 145 (App. 
D. C.); National War Labor Board v. Montgomery Ward 
& Co., 144 F. 2d 528 (App. D. C.). 

In the only authority cited by plaintiffs, Rearst v. Bloch, 
87 F. 2d 68 (App. D. C.), the Court of Appeals affirmed the 
District Court in its denial of a preliminary injunction and 
its dismissal of the suit against a Senate Committee. By 
way of dictum the Court of Appeals stated that an injunc¬ 
tion might be granted to enjoin the compulsory production 
of telegrams not related to the subject under inquiry by 
the Committee. But in that case the defendant Federal 
Communications Commission actually had and was exercis¬ 
ing its power over the telegraph company to obtain 
39 copies of plaintiff’s telegrams. The plaintiff there 
could not prevent the threatened injury by declining 
to comply with demands for production, since the defen¬ 
dants were obtaining copies from a third person, the tele¬ 
graph company. 

Insofar as plaintiffs seek to enjoin service of a subpoena 
of the House Lobbying Committee, the case is moot, be¬ 
cause the subpoena has already been served, not by defend¬ 
ants, but by another employee of the House Lobbying 
Committee. Enjoining the defendants could not undo the 
service of the subpoena. 

If plaintiffs seek to enjoin enforcement of the subpoena, 
their suit is premature and presents only a contingent and 
hypothetical injury. The return day of the subpoena is 
June 6. Plaintiff Rumely may appear before the House 
Committee at that time and present whatever argument he 
may have that compulsory production of these records vio¬ 
lates plaintiffs’ constitutional rights. The House Commit¬ 
tee may or may not accept plaintiffs’ contentions. (Cer- 
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tainly the Court will not assume in advance that the Com¬ 
mittee will not fairly and properly decide that issue if it 
is presented.) If the House Committee should reject plain¬ 
tiffs ’ contentions, it will then have to decide whether or 
not to report Rumely’s contempt to the House. The House 
would then have to decide whether or not to pass a resolu¬ 
tion holding plaintiff Rumely in contempt, or whether or 
not to refer the matter to the United States Attorney. If 
the Speaker of the House should refer the contempt to the 
United States Attorney, he would have to determine 
whether the case is an appropriate one for criminal prose¬ 
cution. 2 U. S. C. 192, 194; Jurney v. MacCracken, 294 
U. S. 125. Whether any of these contingencies will 
40 occur is at present a matter of pure speculation. 

Finally, even in the speculative event either that 
the House should arrest Rumely for contempt or the grand 
jury should indict him under 2 U. S. C. 192, plaintiffs 
would still have an adequate remedy at law, so that no 
case for injunctive relief is made out. For any constitu¬ 
tional privilege against disclosure of these records or other 
defense which plaintiffs may have can be fully asserted 
either in any criminal prosecution or by writ of habeas 
corpus. See United States v. Bryan, ... U. S. ... (No. 99, 
Oct. Term, 1949, decided May 8, 1950); Morford v. United 
States, 339 U. S. 258; Dennis v. United States, 171 F. 2d 
986 (App. D. C.), affirmed 339 U. S. 162; Eisler v. United 
States, 170 F. 2d 273 (App. D. C.); Barsky v. United 
States, 167 F. 2d 241 (App. D. C.); United States v. Joseph- 
son, 165 F. 2d 82 (C. C. A., 2); Lawson v. United States, 
176 F. 2d 49 (C. A. D. C.). 

Under such circumstances the complaint fails to state a 
case within the equitable jurisdiction of this Court. Spiel- 
man Motor Sales Co. v. Dodge, 295 U. S. 89; Watson v. 
Buck, 313 U. S. 387; California v. Latimer , 305 U. S. 255; 
Douglas v. Jeannette, 319 U. S. 157. See also Ewing v. 
Mytinger & Casselberry, Inc., ... U. S. ... (No. 568, Oct. 
Term, 1949, decided May 29, 1950). This is all the more 
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true in a case like the present one, where the judicial 
branch of the Government is being asked to restrain the 
functioning of the legislative branch. “The legislative dis¬ 
cretion in discharge of its constitutional functions, whether 
rightfully or wrongfully exercised, is not a subject for 
judicial interference.” Hearst v. Black, supra,. 

41 II. The Complaint is Defective for Failure to 
Join Indispensable Parties. 

As shown in the previous point, the defendants are 
merely agents of the House Lobbying Committee. It is 
really the functioning of the House Committee which plain¬ 
tiffs are seeking to enjoin, particularly now that the sub¬ 
poena has been served. Any further action to compel pro¬ 
duction of the records must necessarily be taken (in the 
first instance) by the House Committee itself, not by these 
defendants. Accordingly, the members of the House Com¬ 
mittee are indispensable parties, and in their absence from 
the suit no preliminary injunction should be issued. Web¬ 
ster v. FaU, 266 U. S. 507; Gnerich v. Rutter, 265 U. S. 388; 
Jacobs v. Office of Rousing Expediter, 176 F. 2d 338 (C. A., 
7). Williams v. Fanning, 332 IT. S. 490; and Hynes v. 
Grimes Packing Co., 337 U. S. 86, are distinguishable, for 
in those cases the subordinate officials who were named de¬ 
fendants had the power and authority to commit the injury 
complained of. 

m. This is a Suit Against the United States, which Has 
Not Consented to be Sued. 

As shown above, the essential purpose of this suit is to 
enjoin the functioning of the House Lobbying Committee, 
a part of the legislative branch of the Government. As 
such, it is not within the jurisdiction of this Court. Larson 
v. Domestic and Foreign Commerce Corp., 337 XJ. S. 682; 
Mime Safety Co. v. Forrestal, 326 U. S. 371. 
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IV. The Complaint Fails to Allege a Case of Deprivation 
of Plaintiffs’ Constitutional Rights. 

In the light of the points made above, we submit that the 
Court is not called upon, in passing on the motion for pre¬ 
liminary injunction, to decide whether the compul- 
42 sory production of the records of the Committee for 
Constitutional Government would constitute an in¬ 
vasion of plaintiffs’ constitutional rights under the First 
and Fourth Amendments. The courts will not decide con¬ 
stitutional questions if the cases before them can be dis¬ 
posed of on any other grounds. Rescue Army v. Municipal 
Court of Los Angeles, 331 U. S. 549, 568-73; Spector Motor 
Service v. McLaughlin, 323 U. S. 101, 105; Alabama State 
Federation of Labor v. McAdory, 325 U. S. 450, 461. 

Nevertheless, the obvious lack of merit in plaintiffs’ basic 
contention is demonstrated by the cases holding that the 
First Amendment does not immunize the press from gov¬ 
ernmental controls applicable to other types of business. 
Oklahoma Press Publishing Co. v. Walling, 327 U. S. 186, 
192; Associated Press v. Labor Board, 301 U. S. 103; Asso¬ 
ciated Press v. United States, 326 U. S. 1. The freedoms 
guaranteed by the First Amendment are not absolute; they 
may be the subject of governmental inquiry or control in 
the interest of restraining abuses within the constitutional 
ambit of governmental activity. American Communica¬ 
tions Association, C.I.O., v. Douds, ... U. S. ... (Nos. 10 
and 13, Oct. Term, 1949, decided May 8,1950); United Pub¬ 
lic Workers v. Mitchell, 330 U. S. 75; Kovacs v. Cooper, 
336 U. S. 77. 

In Oklahoma Press Pub. Co. v. Walling, 147 F. 2d 658 
(C. C. A., 10), affirmed 327 U. S. 186, the validity of a sub¬ 
poena requiring a publisher to disclose the source and re¬ 
ceipt of advertisements was upheld against the same con¬ 
stitutional objections asserted by plaintiffs here. 

The Supreme Court’s decision in the Oklahoma Press 
Publishing case, supra, also disposes completely of the as¬ 
serted violations of plaintiffs’ rights under the Fourth 
Amendment. 
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43 The breadth of Congress’ right of inquiry, and 
specifically its right to find out the source of an in¬ 
dividual’s or corporation’s receipt of funds, as against the 
same constitutional objections raised here, is also demon¬ 
strated by the Bar sky and Josephson cases, supra. 

The Lawson and Barsky cases, supra, establish that a 
congressional committee may compel the disclosure of one’s 
political beliefs and associations. Surely plaintiffs are not 
entitled to greater immunity from disclosure of the names 
of the purchasers of their literature. 

Conclusion. 

For the reasons stated above, plaintiffs’ motion for a 
preliminary injunction should be denied. 

Repectfully submitted, 

Ltjcie'n Hilmer, 

Thomas Flynn, 

Attorneys for Defendants, 
Room 362, Old House Office 
Bldg., Washington, D. C. 

44 Filed Jun 6 1950 
81st Congress, 1st Session. 

H. RES. 298. 

In the House of Representatives. 

July 26, 1949 

Mr. Buchanan submitted the following resolution; which 
was referred to the Committee on Rules. 

August 3, 1949. 

Referred to the House Calendar and ordered to be printed. 

August 12,1949. 

Considered and agreed to. 

RESOLUTION. 

Resolved, That there is hereby created a Select Commit¬ 
tee on Lobbying Activities to be composed of seven Mem- 
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bers of the House of Representatives to be appointed by 
the Speaker, one of whom he shall designate as chairman. 
Any vacancy occurring in the membership of the commit¬ 
tee shall be filled in the manner in which the original 
appointment was made. 

The committee is authorized and directed to conduct a 
study and investigation of (1) all lobbying activities in¬ 
tended to influence, encourage, promote, or retard legis¬ 
lation; and (2) all activities of agencies of the Fed- 
45 eral Government intended to influence, encourage, 
promote, or retard legislation. 

The committee may from time to time submit to the 
House such preliminary reports as it deems advisable; and 
prior to the close of the present Congress shall submit to 
the House its final report on the results of its study and 
investigation, together with such recommendations as it 
deems advisable. Any report submitted when the House 
is not in session may be filed with the Clerk of the House. 

For the purposes of this resolution the committee, or 
any subcommittee thereof, is authorized to sit and act 
during the present Congress at such times and places, 
whether or not the House is sitting, has recessed, or has 
adjourned, to hold such hearings, to require the attendance 
of such witnesses and the production of such books, papers, 
and documents, and to take such testimony, as it deems 
necessary. Subpenas may be issued under the signature 
of the chairman of the committee or any member desig¬ 
nated by him, and may be served by any person designated 
by such chairman or member. The chairman of the com¬ 
mittee or any member thereof may administer oaths to 
witnesses. 
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47 Filed Jun 6 1950 

Affidavit of Benedict F. Fitzgerald in Support of Defend¬ 
ants’ Memorandum in Opposition to Plaintiffs’ Motion 
for Preliminary Injunction. 

District of Columbia, 

City of Washington, ss: 

Benedict F. Fitzgerald, being first duly sworn, deposes 
and states: 

He is counsel for the Select Committee on Lobbying 
Activities of the House of Representatives appointed pur¬ 
suant to H. Res. 298, 81st Cong. 

Acting pursuant to instructions issued to him by the 
Chairman of said Committee, he made personal service on 
May 26, 1950, at 5:00 p.m., of a subpoena of said Commit¬ 
tee upon Edward A. Rumely, Executive Secretary of the 
Committee for Constitutional Government, Inc. at 

48 the offices of said Committee for Constitutional Gov¬ 
ernment, Inc., 205 East 42nd Street, New York City. 

A true copy of said subpoena is marked Exhibit A and 
attached to this affidavit. 

Marked Exhibit B and attached to this affidavit is a true 
copy of a press release issued on May 26, 1950, by the 
House Select Committee on Lobbying Activities to the 
press. 

Benedict F. Fitzgerald 
Counsel, Select Committee on 
Lobbying Activities of the 
House of Representatives 

Subscribed and sworn to before me this 1st day of June, 
1950. 


Gladys E. McGaffey 
Notary Public 
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49 Filed Jun 6 1950 

Exhibit A. 

BY AUTHORITY OF THE HOUSE OF REPRESENTATIVES OF THE 
CONGRESS OF THE UNITED STATES OF AMERICA. 

To Benedict F. Fitzgerald 

You are hereby commanded to summon Edward A. 
Rumely, Committee for Constitutional Government, Inc., 
205 East 42nd Street, New York, New York, to be and 
appear before the Select Committee on Lobbying Activities 
Committee of the House of Representatives of the United 
States, of which the Hon. Frank Buchanan is chairman, 
and to bring with him such of the records of said Commit¬ 
tee as indicate: (1) the name and address of each person * 
from whom a total of $1,000 or more has been received 
by the Committee during the period, January 1, 1947 to 
May 1,1950, for any purpose, including, but not limited to: 
(a) receipts from the sale of books, pamphlets and other 
literature, (b) contributions, (c) loans; (2) as to each such 
person * the amount, date and purpose of each payment 
which formed a part of the total of $1,000 or more, in 
their chamber in the city of Washington, on Tuesday, June 
6, 1950, Room 362, Old House Office Building, at the hour 
of 10:00 A. M. then and there to testify touching matters 
of inquiry committed to said Committee; and he is not to 
depart without leave of said Committee. 

Herein fail not, and make return of this summons. 

Witness my hand and the seal of the House of Represen¬ 
tatives of the United States, at the city of Washington, this 
25th day of May, 1950. 

/s/ Frank Buchanan 
Attest: Chairman. 

/s/ Ralph R. Roberts 
Clerk. 

* Includes any individual, partnership, corporation, association or other 
organization or group. 
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50 Filed Jun 6 1950 

Exhibit B. 

! 

HOUSE SELECT COMMITTEE ON LOBBYING ACTIVITIES 
ROOM 362 OLD HOUSE OFFICE BUILDING 

National 3120—Extension 2080 

Chairman Frank Buchanan of the House Lobbying Com¬ 
mittee announced today that the Committee for Constitu¬ 
tional Government, National Economic Council, and Con¬ 
stitutional Educational League are being subpoenaed to 
produce records showing who the financial backers of the 
groups are. 

“Congress is entitled to know which financial interests 
are back of attempts to influence public opinion and legis¬ 
lation. These three groups have consistently refused to 
tell Congress who is behind them. Our Committee is going 
to find out. Edward A. Rumely of the Committee for Con¬ 
stitutional Government and Joseph Kamp of the Consti¬ 
tutional Educational League have been tried for contempt 
of Congress in the past for concealing the identity of the 
money interests in back of them. 

Merwin K. Hart of the National Economic Council has 
joined them in their latest obstruction and defiance of a 
Committee of the Congress. Our Committee is going to 
find out the facts that Congress and the people are entitled 
to know. ’ ’ 

Committee for Constitutional Government. 

The Committee for Constitutional Government and its 
guiding genius, Edward A. Rumely, must be of particu¬ 
lar interest to any Congressional investigation of propa¬ 
ganda groups and reports required by law to be filed by 
such groups. Rumely, Executive Secretary of CFCG, is 
very experienced in the matter of false and misleading re¬ 
ports and concealing records. 

After World War I, Rumely was convicted of violating 
the Trading With The Enemy Act which required that any 
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person indebted to an enemy should report that fact to the 
Alien Property Custodian. Rumely was found guilty of 
making false and misleading reports to the Alien Property 
Custodian in order to conceal an indebtedness to the Ger¬ 
man Government of more than $1,000,000. The indebted¬ 
ness had been incurred in connection with Rumely’s pur¬ 
chase, in 1915, of the New York Evening Mail in order to 
convert that newspaper into a German propaganda organ. 
President Coolidge pardoned Rumely after he had served 
only 30 days of his sentence. 

Rumely entered upon his present position, Execu- 
51 tive Secretary of CFCG, in the early 1930’s. In 
March, 1938, Rumely and Sumner Gerard, also em¬ 
ployed by CFCG, were called by the Special Senate Com¬ 
mittee to Investigate Lobbying Activities. They refused 
to produce records demanded by the Committee, but the 
Committee failed to cite them for contempt. 

In 1944, the Special Committee of the House of Repre¬ 
sentatives to Investigate Campaign Expenditures sub¬ 
poenaed Rumely, in an endeavor to obtain records of 
CFCG’s activities in the 1944 campaign. Rumely appeared 
on September 25,1944, refused to produce the records, and 
was cited for contempt. On October 13, 1945, a trial on 
this charge ended in a mistrial when the jury failed to 
agree on a verdict. Rumely was acquitted on retrial, 
April 18, 1946. 

CFCG is one of the heaviest spending lobbies on record. 
Its filings under Section 305 of the Act set out expendi¬ 
tures of $1,571,240.72 for the 38 months that the Act has 
been in effect. This is an average of over $40,000 per 
month, and approximately one half million dollars per 
year. But CFCG has steadfastly refused to disclose the 
names of its contributors. Both of its previous brushes 
with Congressional Committees have been on this same 
subject and the committee and its officers have indicated a 
willingness to undergo contempt proceedings rather than 
reveal this information. 
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The refusal to disclose the names of contributors under 
the Federal Regulation of Lobbying Act can best be under¬ 
stood if the facts are considered in chronological order: 

(1) This organization was among the first to comply 
with section 305, filing its first quarterly report on October 
7, 1946 (Form A-7, October 7, 1946). The first question on 
Form A asks the respondent to list the names and ad¬ 
dresses of all persons who have made contributions of 
$500 or more during the preceding quarter, and since the 
effective date of the Act. CFCG’s response was “None.” 
The second entry on Form A should include the total of 
all other contributions of less than $500. CFCG’s reply 
was “None.” Item three asks for the total of all contri¬ 
butions, including those reported in previous statements. 
Again, the response was “none.” 

On the expenditure side, this procedure was reversed. 
Question (4) requires the name and address of every per¬ 
son to whom more than $10 has been disbursed, along with 
the “amount, date, and purpose of such expenditure.” 
Here the return carefully itemized expenses, largely for 
books and printing, to the total of $97,744.45. Under the 
fifth entry, which requires only the aggregate sum of all 
expenditures under $10, the return details individual dis¬ 
bursements totalling $64.57. 

(2) In the next five quarterly reports the same pattern 
was followed (Forms A-95), January 9, 1947; A-223, April 
9,1947; A-401, July 8,1947; A-503, October 8,1947; A-691, 
January 9, 1948). No contributions of any kind were re¬ 
ported, but all expenditures, whether smaller or larger 
than $10, were carefully itemized. From their reports, it 
would appear the CFCG had spent $677,483.50 in 1946 and 
1947, but that it had not received any contributions at all: 

(3) Finally, on April 6, 1948, CFCG filed a report in 
which it indicated that it had received $197,675.17 from 
10,396 individual contributors during 1947 (Form A-868, 
April 6, 1948). The total was broken down into numbers 
of contributors in each of several categories: under $10, 
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$11-25, $26-50, $51-100, and $101-490. The number of 
contributors and the aggregate of their contributions were 
computed for each category. No contributions larger than 
$500 were reported, however. As a consequence, CFCG 
did not disclose the identity of any of its contributors. 

Subsequent reports have been filed by CFCG, and 
52 they have included statements of contributions. But 
none of these reported contributions exceeded $490, 
and only aggregate figures were listed (Forms A-940, 
April 10, 1948 and A-1169, July 8, 1948). 

For the first year and one-half of the Lobbying Act’s 
operation, CFCG failed to render fully and completely the 
information required under Section 305. The key to the 
CFCG’s more recent disclosure of contributions can be 
found in the following remarkable letter addressed to the 
Clerk of the House by Mr. Sumner Gerard, Treasurer 
of CFCG: 

“Recently, at the request of T. Vincent Quinn, acting 
Attorney General (Sic), representatives of the F.B.L 
called upon us to ask for further information with refer¬ 
ence to Form A which we file under the Lobbying Act. 

On Form A, we misunderstood the second question as 
referring to amounts received and reported upon as $500 
or more. However, from the information given us, we now 
understand that in the second question information is to 
be supplied as to all contributions of $490 and less, and 
other income. . . 

We are glad to supply this, as we publish the data on 
income. It was a misunderstanding of what was desired 
under the question.” (Attached to Form A-868) 

Some of the information submitted by CFCG along with 
its letter of April 6, 1948, is highly revealing. It indicated 
the following details as to receipts: 

Period from 8-2-46 to 12-31-46: 

$293,593.98 Contributions of 10^ to $490 
$247,437.39 Cash Sales of Books and Literature 
$ 16,150.00 Loans “from officers and friends” 
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Period from 1-1-47 to 12-31-47: 

$197,675.17 Contributions of 10^ to $490 
$219,437.39 Sales of Books and Literature 

Cash sales of books and literature amounted to one quar¬ 
ter of a million dollars in 1946, and to more than $200,000 
in 1947. In 1947, more income was received by the CFCG 
in this fashion than was received from contributions re¬ 
ported under the Lobbying Act. 

Subsequent reports for 1948 and 1949, filed by CFCG 
under Section 305 show the following breakdowns of con¬ 
tributions and money received from the sale of books and 


literature: 


Contri- 


53 Year 

Quarter butions 

Books 

1948 

1 

($134,757.65 lumped together) 

1948 

2 

$29,808.82 

$74,845.60 

1948 

3 

39,996.96 

59,881.06 

1948 

4 

56,047.85 

53,062.58 

1949 

1 

64,481.42 

91,281.23 

1949 

2 

51,822.43 

98,538.14 

1949 

3 

45,291.72 

67,739.83 



$287,449.20 

$445,348.44 


Totals for the entire period from August 1946 to the end 
of the 3rd Quarter of 1949: 

$778,718.35 Receipts from 11 Contributions ” 

$911,867.38 Receipts from “Sale of Books” 

The CFCG has received more money from the sale of 
books than from contributions. Moreover, the quarter by 
quarter figures indicate that receipts from books consti¬ 
tute an increasingly large proportion of the Committee’s 
income. 

May 26,1950. 
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54 Filed Jun 13 1950 
Defendants’ Motion to Dismiss the Complaint. 

Now come the defendants and move the Court to dis¬ 
miss this action on the grounds that: 

1. The complaint fails to state a case against the defend¬ 
ants upon which relief can be granted. 

2. Plaintiffs have an adequate and complete remedy at 
law and no equitable grounds exist for injunctive relief. 

3. The complaint is defective for failure to join indis¬ 
pensable parties. 

4. This is a suit against the United States which has not 
consented to be sued. 

5. The complaint fails to allege a case of deprivation of 

plaintiffs’ legal or constitutional rights. 

55 In support of this motion the Court is respectfully 
referred to the memorandum of points and authori¬ 
ties heretofore filed by defendants in opposition to plain¬ 
tiffs’ motion for preliminary injunction and to the original 
and supplementary affidavits of Benedict F. Fitzgerald in 
support of defendants’ memorandum in opposition to 
plaintiffs’ motion for preliminary injunction. 

Lucien Hilmer 
Thomas Flynn 
Attorneys for Defendants. 

Room 362, Old House Office 
Bldg. 

Washington, D. C. 
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58 Filed Jun 13 1950 

Supplementary Affidavit of Benedict F. Fitzgerald in Oppo¬ 
sition to Plaintiffs’ Motion for a Preliminary Injunction. 

District of Columbia, 

City of Washington, ss: 

Benedict F. Fitzgerald, being first duly sworn, deposes 
and states: 

This affidavit supplements deponent’s affidavit of June 1, 
1950, in support of defendants’ memorandum in opposition 
to plaintiffs’ motion for preliminary injunction. 

On June 6, 1950, the return date of the subpoena served 
on Edward A. Rumely, the House Select Committee on 
Lobbying Activities held an open committee meeting. Five 
of the seven members of said Committee, constituting a 
quorum, were present during the entire meeting. At that 
time Rumely appeared pursuant to the subpoena 

59 and was sworn as a witness. Rumely produced and 
delivered to the Committee certain documents which 

he asserted to constitute a partial compliance with the sub¬ 
poena. He stated that he had in his custody or in his office 
the records called for by the subpoena; he did not have 
with him all of the documents called for by the subpoena; 
that 4 ‘I am not going to produce the names of people who 
bought books because, under the Bill of Rights, that is 
beyond the power of your committee to investigate;” that 
he, Rumely, had been advised by counsel not to furnish the 
Committee 4 4 the list of buyers of our books and a few loans 
we made to publish the books.” A transcript of the pro¬ 
ceedings before the House Select Committee on Lobbying 
Activities is contained in the Appendix to the Congres¬ 
sional Record of June 12, pages A4569-A4577. 

To date the House Select Committee has taken no action 
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with respect to the refusal of Rumely to produce such doc¬ 
uments required by the subpoena. 

Benedict F. Fitzgerald 
Counsel , Select Committee on 
Lobbying Activities of the 
House of Representatives 


Subscribed and sworn to before me this 13th day of June, 
1950. 


Truman Ward 
Notary Public . 


60 Filed Jun 22 1950 

Order. 

This cause having come on for hearing upon the motion 
of the defendants Louis Little, William T. Holloran, Wil¬ 
liam F. McCarthy and Walter F. Connell to dismiss the 
complaint; and the Court having considered the motion to 
dismiss the complaint, affidavits, memoranda of points and 
authorities submitted by the parties, and the argument of 
counsel; it is by the Court this 22 day of June 1950, 

61 Ordered, that said motion to dismiss the complaint 
be and the same is hereby granted, and that the com¬ 
plaint is hereby dismissed. 

Edward M. Curran 
Judge 

No objection as to form 
Neil Burkinshaw, by D.C. 

Daniel B. Maher 
Dennis Collins 
Attorneys for Plaintiffs 

Lucien Hilmer 

Attorney for Defendants 
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62 Filed JuL 13, 1950 

Notice of Appeal 


Notice is hereby given this 7th day of July, 1950, that the 
plaintiffs, Committee for Constitutional Government, Inc., 
and Edward A. Rumely, hereby appeal to the United States 
Circuit Court of Appeals for the District of Columbia from 
the judgment of this Court entered herein on the 22nd day 
of June, 1950, in favor of the defendants against the plain¬ 
tiffs. 

Neil Bukkinshaw 


per R. A. Walker 
Attorney for Plaintiffs 
930 Shoreham Building 


TRANSCRIPT OF PROCEEDINGS. 

1 Washington, D. C., 

June 19, 1950. 

The above-entitled action came on for hearing on mo¬ 
tion to dismiss before the Hon. Edward M. Curran, Asso¬ 
ciate Judge, at 1:45 o’clock, pm. 

Appearances: 

On behalf of the Plaintiffs: 

Neil Bukkinshaw, Esq., and 
Dennis Collins, Esq. 

On behalf of the Defendants: 

Lucien Htlmeb, Esq. 

2 PROCEEDINGS 

Mr. Burkinshaw: If the Court please, there is a motion 
to dismiss filed by the other side in this case. I think it 
might probably be more orderly procedure if that were 
disposed of first, before the motion for injunction pendente 
lite. 

The Court: Very well 
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Mr. Hilmer: The issues are substantially the same. It 
is merely a matter of procedure. 

This is a suit for injunction brought against four em¬ 
ployees of the House Select Committee on Lobbying Activi¬ 
ties, seeking to restrain those employees from pursuing 
efforts to obtain certain information from the plaintiffs. 

The House Select Committee on Lobbying Activities was 
established last August by House Resolution 298 of the 
Eighty-first Congress. It was set up to investigate all lob¬ 
bying activities intended to influence, promote or retard 
legislation. 

The Committee was given the usual subpoena powers. 

Of course there is on the statute books already a lobby¬ 
ing registration act passed in 1946. 

One of the main objects of the existing lobbying regis¬ 
tration act is to provide for the publication of the source 
of funds devoted in influencing legislation. 

In considering possible improvements of the exist- 
3 ing lobbying registration act, one of the questions, 
of course, is whether the present law is accomplish¬ 
ing its purpose of informing the Congress and the public 
of the financial supports of efforts to influence legislation. 

The plaintiff, the Committee for Constitutional Govern¬ 
ment, in fact does file extensive reports under this existing 
lobbying registration act. The reports filed by the Commit¬ 
tee for Constitutional Government show expenditures in 
great detail, but are not so detailed in regard to the various 
sums of its receipts. 

The Committee for Constitutional Government distrib¬ 
utes books and pamphlets and other literature bearing on 
legislative issues. 

It solicits funds, not only in the form of contributions, 
but also in the form of orders for the distribution of those 
books and pamphlets. They maintain lists of legislators, 
lawyers, doctors, dentists, professional people of all sorts 
and other groups. Then they solicit bulk purchases of their 
books and pamphlets hearing on legislative issues to be dis¬ 
tributed to persons on those lists. 
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What the Select Committee on Lobbying Activities has 
sought from the Committee on Constitutional Government 
is detailed information concerning these bulk purchases for 
the distribution of its literature. The House Committee has 
obtained comparable information from a number of 

4 other organizations, but the Committee for Consti¬ 
tutional Government has declined to furnish such in¬ 
formation, claiming that it is beyond the field of the House 
Committee’s investigation, and also claiming that any re¬ 
quirements— 

The Court: Have subpoenas already been served on 
them? 

Mr. Hilmer: Yes. They claimed that any requirement 
to furnish the information would violate the Federal Con¬ 
stitution, particularly in regard to freedom of the press and 
freedom of speech. 

The Committee for Constitutional Government seeks to 
test these claims by this action for injunction. 

The action is brought not against the members of the 
House Committee but against four employees of the Com¬ 
mittee who have sought in connection with their investiga¬ 
tive duties to obtain the requested information from the 
plaintiffs on a voluntary basis. 

Subsequent to the filing of the complaint a subpoena was 
issued and served, calling for the production of such books 
and records of the Committee for Constitutional Govern¬ 
ment as would show you the information in question. 

Now, in so far as the complaint seeks to enjoin the de¬ 
fendants from serving a subpoena, the matter, of course, 
is moot, because a subpoena has already been served by 
another employee of the committee who was not a defen¬ 
dant in this case. The subpoena was returnable June 

5 6. Dr. Rumely appeared before the committee on 
that date and furnished some of the information re¬ 
quested, but still declined to produce records or information 
as to the bulk purchases of books and pamphlets, or as to 
certain loans obtained in connection with some publications. 
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To date the House Committee has taken no further action 
with respect to this refusal by Dr. Rumely. 

The Court: It is up to the House now to decide whether 
they want to cite him for contempt. 

Mr. Hilmer: Well, there are a number of contingencies. 

The Court: Either that, or send it to the United States 
Attorney. 

Mr. Hilmer: The first question is whether or not the 
House Select Committee itself will report this as a con¬ 
tempt. Then the House would have either to adopt a reso¬ 
lution or refer it to the United States Attorney for criminal 
prosecution. None of those steps has yet been taken, so 
that in this regard this suit is premature and presents only 
a hypothetical injury. 

Even if these contingencies should occur and proceedings 
for prosecution for contempt should be instituted, the plain¬ 
tiffs would still have an adequate remedy at law where 
they could raise and assert their defenses. 

The Court: Let me see if I understand it correctly. 

The subpoena was served. Mr. Rumely appeared, 
6 he produced some of the records and refused to pro¬ 
duce others? 

Mr. Hilmer: Correct. 

The Court: What am I going to restrain? 

Mr. Hilmer: There is one prayer in the complaint. 

The Court: You mean harassing or molesting? 

Mr. Hilmer: No. There is another prayer, Your Honor, 
which I think is of more importance to the plaintiff than 
those matters, which are all moot. 

The Court: The only thing before me in addition to the 
motion to dismiss is a motion for preliminary injunction 
against the four employees of the Committee for an order 
restraining and enjoining pendente lite, all and each of 
them, as well as their employees, agents, and servants, from 
molesting, harassing, or interfering with the plaintiffs with 
respect to an endeavor to elicit from said plaintiffs informa¬ 
tion, as well as books, records, and papers dealing with 
the identity of purchasers of books or literature sold in 
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quantities of 100 or more by the Committee for Constitu¬ 
tional Government 

That is all that is before me on the motion for preliminary 
injunction. 

Mr. Hilmer: Yes, and on the motion to dismiss. 

The Court: And on the motion to dismiss, yes. 

Mr. Hilmer: In that connection I would like to call your 
attention to Prayer No. 3 in the complaint which asks 

7 this Court to instruct the plaintiff to deny compliance 
with any demand or subpoena of either the defen¬ 
dants’ agents— 

The Court: That is not before me. 

Mr. Hilmer: Or of the House Committee itself. 

The Court: That is not before me. The only thing that 
is before me is the motion to dismiss, and the motion for 
preliminary injunction. 

Mr. Hilmer: In connection with the motion to dismiss, 
I call the Court’s attention to that prayer in the complaint 
I have explained that in some respects this suit is moot, in 
some respects it is—in every respect there is no ground 
for equitable relief against these defendants, and there is 
an adequate remedy at law. 

Basically, of course, this complaint raises a question of 
a separation of powers between the legislative and judicial 
branches of the government, and the courts have always 
been very reluctant to interfere with the functioning of the 
legislative branch. 

In that connection I would like to quote just a bit from 
the principal case relied on by the plaintiffs, Hearst v. Black, 
in which it was stated: 

“The legislative discretion in discharge of its constitu¬ 
tional functions, whether rightfully or wrongfully exercised 
is not a subject for judicial interference.” 

8 In the case of Hearst v. Black, which, as I said, is 
one of the cases principally relied on by the plain¬ 
tiffs the court in fact dismissed that injunction suit and 
denied a motion for preliminary injunction. 



There is one other case relied on by the plaintiffs, that of 
Strawn v. Western Union, which was a case arising some 
fourteen years ago, but in that case the action was brought 
not against the Congressional Committee, nor even against 
its agents, but was brought against the Western Union and 
its Washington superintendent, and the subpoena in that 
case was deemed by the court so broad and lacking in speci¬ 
ficity to such an extent that it would embrace, in fact, tele¬ 
grams that would be protected by the attorney-client privi¬ 
lege, that would be protected by the husband and wife rela¬ 
tionship, and it would cover communications of an official 
and other nature quite beyond the interests of the Senate 
committee. 

No such situation exists here. The subpoena issued is 
very precise. 

Referring, again, to the complaint, Your Honor, and par¬ 
ticularly that portion which I mentioned a few moments ago 
in which the plaintiffs seek this court to instruct them to 
deny compliance with a subpoena, in effect asking this Court 
to immunize them against the processes of the House com¬ 
mittee, that makes it quite plain that the plaintiffs are 
9 more interested here in that aspect of this suit than 
in restraining four individual employees from prose¬ 
cuting their efforts to obtain information, voluntarily or 
otherwise. 

These four employees, of course, have no power to com¬ 
pel the production of anything. They have no subpoena 
powers, whatever. So far as those defendants are con¬ 
cerned, the plaintiffs can protect themselves quite ade¬ 
quately, just as they have today by declining to produce the 
information requested by those employees. 

But returning to the nub of this suit concerning the sub¬ 
poena, it is quite clear, it seems to me, that the real and 
essential parties are the members of the House committee. 
They are not made parties defendant here and without 
them the complaint fails for lack of joinder of those indis¬ 
pensable parties. 
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Moreover, the same circumstances make it quite clear 
that this is in reality a suit against the United States, and 
the Government has not consented to be sued in this re¬ 
spect. 

Finally, even if this Court could not dispose of this case 
on the unconstitutional questions, and as I understand it, 
every court would seek to do so, even on the constitutional 
questions sought to be raised, I believe the authorities make 
it quite clear that the claim is without merit. 

I refer Your Honor particularly to one case, namely, the 
Oklahoma Press Publishing Co. v. Walling. That 

10 was a Tenth Circuit case affirmed by the United 
States Supreme Court. In that case the Wages and 

Hours Administrator issued a subpoena to ascertain facts 
with respect to the operations of a newspaper, an ordinary 
newspaper. It wished to ascertain whether the operations 
of that newspaper were in interstate commerce in such a 
way as to bring it within the scope of the Wages and Hours 
Act. The subpoena sought the names and identity of inter¬ 
state advertisers. It sought information with respect to 
interstate distribution of that newspaper. 

The same constitutional claim as it made here was raised 
in that case against not the Congress itself, but a mere 
creature of Congress, and the court upheld the subpoena in 
that case. 

I would say a fortiori in this case, there is no constitu¬ 
tional question. 

Mr. Burkinshaw: I first want to direct your attention 
to the bill of complaint itself. 

It specifies that this resolution 298 was enacted which 
a Select Committee which was appointed by the Speaker of 
the House. 

It specifies that on or about May 8,1950, the four defen¬ 
dants named in the bill of complaint came to the office of 
plaintiff Committee for Constitutional Government, and 
there spent approximately two weeks going through 

11 plaintiffs’ records, papers, correspondence of every 
kind and character, even correspondence with Con- 


39 


gressmen, correspondence with newspaper commentators 
and others. 

It specifies that Dr. Rnmely was notified by the investi¬ 
gator of some twenty-six papers and other items which 
these investigators desired turned over to them. 

The complaint states that twenty-five of these twenty- 
six items promptly were turned over. 

During that protracted period when these agents were 
ransacking the plaintiffs’ records for papers of plaintiff 
corporation, it specifies that the twenty-sixth item, or one 
of the twenty-six, that is the item with relation to the iden¬ 
tity of the bulk purchases of the Committee’s literature was 
denied, because the Board of Trustees for the Committee 
for Constitutional Government and myself as attorney for 
Dr. Rnmely instructed him that in our view such a demand 
interfered with the free functioning of a free press, was 
violative of the First Amendment to the Constitution, and 
was violative of the Fourth Amendment to the Constitution, 
relative to a reasonable search and seizure. 

Now, the suggestion has been made that the matter is 
moot. Let us look at the facts as they appear in the pages 
of the Congressional Record and I presume Your Honor 
has had occasion to see in the public press stories of the 
debates that have been carried on virtually every day for 
the last two or three weeks on the Floor of the House, 
12 in which debates this Committee was denounced from 
both sides of the aisle, denounced by Cox of Georgia, 
Hoffman of Michigan, Hallman and Brown. 

These debates, in the first place, took up the question of 
this subpoena. It was stated by Representative Brown, a 
member of that committee, both in a committee session and 
on the Floor of the House that this subpoena that was 
served on Dr. Rnmely was issued by the Chairman without 
consultation with or the consent of the other members of 
the Committee. He said such a procedure in his view was 
violative of the Rules of the House, and was violative of 
the Legislative Reorganization Act of 1946. I have it here. 
I shan’t bother to read it, but the important part, and I pre- 
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sume the part referred to by Representative Brown, dealt 
with that phase of the Legislative Reorganization Act that 
makes it absolutely clear that the issuance of a subpoena 
is the work of a committee, and not a task to be delegated 
to one person alone, that the committee should issue the 
subpoena, and not the individual. The criticism of Hoff¬ 
man, Brown, and Cox must have registered considerably 
on Representative Buchanan because on Wednesday last, 
according to the public press, and according to the Con¬ 
gressional Record relating to proceedings of Thursday, 
Congressman Buchanan convened a special meeting of this 
Select Committee on Wednesday and took up the 
13 matter of the issuance of the subpoena to Rumely, 
put it squarely to the committee, and the resolution 
to subpoena Rumely was carried by a vote of four to three. 

The subpoena so authorized to my knowledge so far has 
not been issued, or has not been served, but the minority 
members of the committee said both in the House and in 
committee that they regarded this step on the part of Rep¬ 
resentative Buchanan as a concession that the subpoena he 
issued on his own a couple of weeks ago was violative of the 
Legislative Reorganization Act and of the Rules of the 
House. Apparently he thought that that was the case, so a 
new subpoena has been issued. 

Mr. Hilmer: You say a new subpoena has been issued? 

Mr. Burkinshaw: I don’t know whether it has been, but 
it has been authorized by a vote of four to three, and Rep¬ 
resentative Buchanan so stated on the Floor of the House 
Thursday, according to the Congressional Record. 

Now, also, bulking very largely in the debates on the 
House was this matter of the committee investigators pro¬ 
curing the issuance of a so-called questionnaire, which was 
sent to 166 of the so-called blue chip corporations in this 
country. The list was made public of the 166 corporations. 
Incidentally, there was some comment on the fact that no 
questionnaire was sent to Ed Pauley’s oil company or to 
the Kaiser-Frazer Automobile outfit 
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14 But, anyway, there was very widespread denunci¬ 
ation of that questionnaire and many corporations 

already have indicated both to its Chairman and, inci¬ 
dentally, to me, that they do not intend to comply with that 
questionnaire, as they feel the committee is clearly out of 
bounds and that the powers a Congressional committee 
possesses with respect to the production of either testi¬ 
mony— 

The Court: That is not before me today. 

Mr. Burkinshaw: All right. Anyway, I bring that up 
on this proposition of mootness for this reason, because the 
questionnaire has as one of its specific items, a demand 
that each one of these 166 corporations disclose in reply 
to the questionnaires just what expenditures were made 
for the purchase of material from the Committee for Con¬ 
stitutional Government, and those questionnaires are flood¬ 
ing the country. 

Now, with respect to the law in this case, as Your Honor 
knows, this case, this complaint is bottomed squarely on 
the case of Hearst v. Black, reported in 66 App. D. C. The 
facts of that case were these: 

The then Senator Hugo Black, chairman of an investi¬ 
gating Committee, likewise investigating lobbying, issued 
a subpoena demanding that there be turned over to this 
committee copies of all telegrams either sent or received 
by William Randolph Hearst, the publisher. 

When the Western Union Telegraph Company 

15 appeared to demur at compliance with the subpoena, 
Senator Black procured the assistance of the then 

Communications Commission, which under the law had 
access to all books, records and papers of any communica¬ 
tions company, and the representatives of the Communica¬ 
tions Commission went in there and got copies of all these 
telegrams and turned them over to Senator Black’s com¬ 
mittee, so it was a fait accompli by the time the matter 
reached the courts. 

A particularly strong Court of Appeals passed on this 
proposition. The opinion was written by then Associate 
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Judge Groner who had sitting with him at that time the 
present Chief Judge of the Court of Appeals, Harold 
Stephens, and Justice van Orsdale, and Justice Robb, the 
latter two having been on the appeals bench at that time 
since 1906, or some thirty years. 

My adversary here has referred to this case, but I want 
to go into some detail. Justice Groner said no injunction 
would issue as against the Communications Commission, 
because there was nothing in the record to indicate that 
the Communications Commission was giving any further 
encouragements, and everything there had been done, and 
everything had been turned over and therefore the matter 
was moot at that stage. 

He went very exhaustively into the proposition of 
whether or not a Federal court had the right to enjoin a 
Congressional committee, and of course he decided 
16 that no such power exists on the power of Federal 
Courts. However, he did point out in specific 
language “That the trial court had the right to enjoin the 
agents of this committee or enjoin the Communications 
Commission.” He used this language, that the trial court 
had the duty in cases of encroachment of this sort to en¬ 
join the agents of the committee. 

Now, I say that this demand for the identity of quantity 
purchasers of material, and, incidentally, Frank Buchanan 
has been advised such quantity purchases represent be¬ 
tween 1 and 2 percent only of the sales volume of books 
and pamphlets aggregating something like 600,000 a year. 

I say that the committee is clearly out of bounds, in¬ 
truding on the privacy of the individual. It seeks to dis¬ 
close a very important trade secret. No publishing house 
wants to have published to the entire world a list of its 
subscribers, and, particularly, I respectfully urge that 
this proposition of the identity of quantity purchasers of 
plaintiff’s books and papers is so obviously irrelevant and 
impertinent to the functioning of that committee which has 
under the resolution creating it the task of looking only 
into lobbying activities. 
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If Your Honor buys a book or I buy a book, if I want to 
supply twenty copies of John T. Flynn’s “Road Ahead” 
to friends of mine, and they read it, that is my business 
and doesn’t concern the subject of any Congres- 

17 sional committee. Therefore, I say this committee 
is clearly out of bounds in making any such demand. 

It is violative of the freedom of the press section, and the 
activities of these agents in barging into the office and 
staying there two weeks, as I say— 

The Court: Why did they let them in? 

Mr. Burkinshaw: I don’t know. If I had been consulted 
first I would have told Dr. Rumely to keep them out, but 
that was water over the dam. They had no right to do so, 
and have no right now sending this questionnaire out to 
166 corporations, asking these corporations, but they do. 

The Court: As I see it, the first subpoena served on Dr. 
Rumely is moot. 

AJj:. Burkinshaw: I think it is moot. I think the commit¬ 
tee decided to issue a new subpoena. 

The Court: They haven’t issued it yet. What is there 
for me to do at this stage? 

Mr. Burkinshaw: Would Your Honor look at this case? 
The Court: I have read that case. 

Mr. Burkinshaw: You are familiar with the fact that 
Judge Groner specifically alluded to the fact that the court 
could enjoin the agents of the committee, even though the 
court was powerless to act against the committee itself. 
One further case, this case of Strawn v. Western Union. 
That case, as I understand it, was handled by the 

18 late Frank Hogan. An injunction was sought to 
prevent the Western Union from complying with a 

subpoena issued by the so-called Black Committee and de¬ 
manding that there be turned over to the Black Committee 
all telegrams received or sent by Silas Strawn, of the well 
known Chicago law firm of Winston, Strawn and Shaw. 

The Court: Mr. Burkinshaw, suppose this committee 
does not issue this subpoena? Can I anticipate what is 
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going to happen? The last subpoena is moot. Now, the 
committee, according to the press, has not reissued a 
subpoena. 

Mr. Burkinshaw: Yes. 

The Court: As a matter of fact, no subpoena has been 
issued, correct? 

Mr. Burkinshaw: I don’t think Your Honor could do 
anything about it until the subpoena is issued. 

The Court: Can I stop them from issuing it? 

Mr. Burkinshaw: Absolutely not. I think you are com¬ 
pletely bound by this Hearst v. Bloch. All Your Honor 
can do is to prevent further encroachments upon the 
plaintiffs by these agents. 

The Court: How do I know what they are going to do ? 

Mr. Burkinshaw: All the facts pleaded in the complaint 
are admitted by this motion to dismiss. That is elementary. 
We say in our bill of complaint that the activities of these 
agents and threats— 

19 The Court: Why don’t you wait until you see what 
the new subpoena asks for, if it is in fact issued, 
and then bring your action? I don’t see how I can antici¬ 
pate. Maybe there has been a change in the attitude of 
the committee as to exactly what they do want. I see the 
position you have taken, but— 

Mr. Burkinshaw: The statement given out by Frank 
Buchanan last week indicates that the vote carried four to 
three. 

The Court: You have so frankly admitted the judicial 
branch of our Government certainly should not restrain 
the functions of the legislative branch, and the old sub¬ 
poena was issued by an employee. Dr. Rumely appeared, 
produced most of the matters asked for, and refused to 
produce the rest. 

As to issuing a new subpoena, the committee can do what 
it sees fit to do. If it is not a validly issued subpoena, 
that is another matter, or if the matters asked for in the 
subpoena are not proper, that is a matter for the court 
to determine. 
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Now there is a further step, one step, in that they called 
a meeting of the full committee and, as you say, voted to 
issue a subpoena. 

Mr. Hilmer: May I interrupt there? I think Your Honor 
may have received not an entirely accurate impression on 
that point. There was an executive session at which 

20 neither Mr. Burkinshaw nor I was present. I have 
spoken with the chairman of the committee since 

that meeting, and it is my understanding from what he 
said, and also from a statement he made to some members 
of the press that the committee authorized the chairman 
in general to— 

The Court: Issue a subpoena? 

Mr. Hilmer: To issue a subpoena. 

The Court.: But no subpoena has been issued? 

Mr. Hilmer: But there was no reference, so far as I am 
aware, to the authorization of another subpoena directed 
to Dr. Rumely. 

Mr. Burkinshaw: Well, I base that statement on an 
Associated Press story I saw. 

The Court: It seems to me if a subpoena is issued for 
Dr. Rumely calling for matters which you think are be¬ 
yond the power and scope of that committee, that is the 
time you should act, but I cannot guess as to what they are 
going to ask for, so I think the only thing the Court 
can do— 

Mr. Burkinshaw: I would like to think this Court would 
have the right to—I don’t know. I don’t think it would, 
even if the committee sent out a subpoena for the letters 
of Dr. and Mrs. Rumely over a period of fifty years, I 
don’t think any court would have a right in an equity pro¬ 
ceeding to prevent that. I think it can go only as far as 
the agent. 

The Court: That is water over the dam, as you say. 

21 Mr. Burkinshaw: No, it is continuing, because the 
agents are at present moving in on these corpora¬ 
tions, and seeking information with respect to these expen- 
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ditures which Dr. Rumely refused to give the committee 
on the occasion of his appearance on June 6. 

The Court: There is nothing pending now, is there? 

Mr. Burkinshaw: Yes. 

The Court: What? 

Mr. Burkinshaw: This country-wide search for infor¬ 
mation. 

The Court: That isn’t before me, these questionnaires 
that are being sent out, 160-odd, that is not before me. 

Mr. Burkinshaw.: That is something that came to my 
attention after the bill was filed. I did not know it at that 
time. 

The Court: I think I will grant the motion to dismiss 
without prejudice. • 

In the event the commjHedk serves a subpoena which you 
think is in excess of^»'a*!ihorbfcy,.you can take whatever 
steps you want. 

Mr. Burkinshaw: All right. 

The Court: I am granting your motion to dismiss with¬ 
out prejudice. 

Mr. Hilmer: I don’t know whether without prejudice 
refers to his rights at law to defend against— 

22 The Court: He can file anything he wants in the 
future. 

Mr. Burkinshaw: I might move to amend this prayer, 
in the event the subpoena is issued at the last moment and 
the subpoena is without authority. 

The Court: That will have to be a matter I will have to 
take up later on. 

Mr. Burkinshaw: We will have to wait and see what the 
committee does. 

The Court: I will grant your motion. 

You prepare the proper paper. 











